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ENVIRONMENTAL HAZARDS

Private Cost Recovery Actions Under

THE LOUISIANA

SUPERFUND LAW

By Roger A. Stetter

larmed by environmental
Ahazards at abandoned

chemical dump sites, and
prodded by sensational national
media coverage concerning Love
Canal, Valley of the Drums and
other notorious waste sites, Con-
gress enacted the original Su-
perfund law in 1980, i.e., the
Comprehensive Environmental
Response, Compensation and Li-
ability Act of 1980, 42 USCS
§9601 et seq. (CERCLA or Su-
perfund).' CERCLA was
amended and reauthorized in
1986 by the Superfund Amend-
ments and Reauthorization Act of
1986, Pub. L.. No. 99-499
(SARA), codified at 42 USCS

§9601 et seq. Although the pri- -

mary objective of Superfund is to

enable the government to recover
site cleanup costs from the parties
connected with hazardous waste
sites, the statute has been judi-
cially construed to grant private
parties the right to recover their
cleanup expenditures from other
potentially responsible parties
(PRPs).

Many states, including Louisi-
ana, have enacted their own Su-
perfund schemes (or Baby Su-
perfund statutes) to address
environmental problems re-
sulting from poor waste disposal
practices, including the migration
of hazardous substances into the
soil, groundwater, adjacent
streams, lakes and rivers, and into
the air. Most government en-
forcement actions and private
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cost recovery litigation under Su-
perfund involve old waste sites —
some of them abandoned 50 years ago
and now only dimly remembered by
our grandparents’ generation, if at all
— but Superfund also extends liability
to releases from actively managed
facilities owned by large and small cor-
porations, governmental entities and
individuals.?

Remedial liability for the cleanup of
waste sites under Louisiana statutory
law is governed by Chapter 12 of the
Louisiana Environmental Quality Act
(the Act), R.S. 30:2271-2281, which
was first enacted in 1984 (Acts 1984,
No. 791) and patterned after CER-
CLA. The Louisiana Superfund law
expressly provides for private recovery
of cleanup costs. Plaintiffs can include
both “innocent” landowners, who did
not cause any environmental problem
but own contaminated real estate and
are thus liable for its cleanup, and cul-
pable parties who spend money to
clean up contaminated property and
have the right to proceed against other
PRPs for contribution.

This article provides an overview of
the rights and liabilities of private par-
ties under the Louisiana Superfund
law and offers practical guidance for
litigating private cost recovery actions.

Overview of Louisiana
Superfund Law

In General
Like the federal statute, the Louisi-
ana Superfund law provides for pri-
vate recovery of cleanup costs only,
i.e., some or all of the funds expended
on investigation and remediation of
contaminated real estate. No recovery
may be had for business losses or eco-
nomic damages, such as diminished
property values, nor for personal in-
juries arising from alleged exposure to
site-related contamination. That is the
domain of toxic torts or common law
causes of action, which do sometimes
provide such relief.?
Nonetheless, the Louisiana Su-
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perfund law places a potent legal tool
in the hands of a party who seeks to
recover the funds it expended from
“recalcitrant” PRPs who refuse to par-
ticipate in necessary remedial action
at a waste site. A PRP who agrees with
a government demand to clean up a
waste site is entitled to sue any other
responsible party who refuses to par-
ticipate for twice its share of the “re-
medial costs,” which are broadly de-
fined to include all reasonable
expenses and attorneys’ fees of prose-
cuting the cost recovery action to final
judgment.*

The Louisiana Superfund law im-
poses strict liability upon a sweeping
array of “persons” identified as having
contributed to the particular site re-
quiring cleanup action. The term
“person” means any individual or en-
tity, whether private or public, includ-
ing the United States government, the
state of Louisiana and its political sub-
divisions, and any municipality.® The
categories of PRPs who may be held
liable for cleanup costs include pres-
ent and former owners and operators
of the site, transporters that brought
wastes to the site, and entities that
generated or arranged for the disposal
or treatment of wastes that were ulti-
mately disposed of at the site.®

established the Superfund program
when even properties with a prior his-
tory of industrial use were not investi-
gated for hazardous waste prior to be-
ing purchased. With the enactment of
SARA in 1986, Congress provided
some relief to innocent purchasers of
polluted property. A current owner
can now escape liability by
demonstrating that he did not know,
or have reason to know, that the prop-
erty contained hazardous substances
at the time of acquisition.®In contrast,
the Louisiana Superfund law does not
provide an “innocent landowner” (or
“due diligence”) defense to current
owners of real property.®

Most courts have also held that past
site owners or operators may only be
held liable under CERCLA if they
were actually involved with the dis-
posal of hazardous substances on the
property." Again, however, the Loui-
siana statute provides no solace to in-
nocent past site owners and operators.
The statute, as amended in 1986, now
reads that the court shall hold the de-
fendant liable if it finds that he:

Is or was the owner or operator
of the pollution source or facility
subsequent to the disposal of
hazardous waste.!!

Superfund law like the federal statute, the
Louisiana Superfund law provides for private
recovery of cleanup costs only. . . .

Owner Liability

One troublesome feature of the
Louisiana Superfund scheme is the se-
vere liability imposed on both present
and former owners and operators of
contaminated property. It is well es-
tablished under CERCLA that a cur-
rent owner of real property (or “oper-
ator” of a facility) is subject to

remedial liability even though he did -

not contribute to contamination of the
property or know that it contained
hazardous substances.” This was often
the case in the era before Congress

What is striking about this formulation
is that even past owners or operators
may supposedly be held liable for re-
mediation of waste sites which they
never polluted.!2

There is good reason to treat past
owners as a distinct class from current
owners. Today, a potential buyer or
lender can usually avoid cleanup lia-
bility by due diligence efforts. If con-
tamination is found during a prepur-
chase environmental audit, the seller
can agree to perform any necessary
remediation or, if the risks seem too
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great, the prospective buyer or lender
can walk away from the deal. This was
not a realistic option in the past when
Superfund laws did not exist and the
business and financial community
were not on the lookout for possible
environmental problems:

a governmental demand to undertake
remedial action at the site; and

P The plaintiff has agreed to under-
take remedial action at the site and
has made a written demand on the
defendant to pay its share of remedial
costs.

One troublesome feature of the Louisiana
Superfund scheme is the severe liability imposed
on both present and former owners and operators

of contaminated property.

Environmental due diligence to-
day is an incident as familiar to a
real estate transaction as a ter-
mite report. A short decade ago,
such a search for environmental
problems was a rarity. What has
intervened can be summed up in
three words: fear of liability.'

Prima Facie Case

Given the sweeping liability provis-
ions of the law, there are several
classes of potential party plaintiffs.
These include (1) “innocent” site
owners who bought the property not
knowing that it contained hazardous
substances; (2) implicated site owners
or operators who were involved in cre-
ating the environmental problems at
the site; (3) off-site entities that gener-
ated or transported wastes ultimately
disposed of at the site; and (4) neigh-
boring property owners who incur
costs of protective action.

A plaintiff must prove the following
elements to establish liability in a pri-
vate cost recovery action under the
Act:

The site in question is a “pollution
source” or “facility”;

» An actual or threatened “discharge”
or “disposal” of a “hazardous sub-
stance” from the site has occurred or
is about to occur, which may present
an “imminent and substantial endan-
germent” to health or the environ-
ment;

P The defendant is a potentially liable
party and has refused to comply with
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Although these requirements may
seem rather formidable, it is not very
difficult to prove liability — once the
PRPs have been identified and their
relationship or link to the site can be
demonstrated through competent evi-
dence. That is because the key provis-
ions in the statute which trigger liabil-
ity have been defined with sweeping
breadth and absence of negligence is
not a defense.!* The term “hazardous
substance” now includes over 700
substances, and the definition of a
“pollution source” embraces any site
or location where a hazardous sub-
stance may be found.”” The terms “dis-
charge” or “disposal” encompass ev-
ery conceivable means by which waste
can be introduced into or migrate in
the “environment,” including land, air
and water or subsurface water.!® The
phrase “imminent and substantial en-
dangerment” is not defined in the Act,
but federal courts have interpreted
the same phrase broadly in the context
of injunctive actions brought by the
United States Environmental Protec-
tion Agency (EPA) against responsible
parties under CERCLA, holding that
no showing of actual harm is re-
quired.*

Thus, the key issue of proof in the
liability phase of a private cost recov-
ery action is linking the particular de-
fendant with the waste site. Some-
times that is easy, for example, by
proving past ownership of a site
through a routine chain of title search.
Often, however, it is very difficult to
tag a generator with liability since:

“the process of reconstructing
the facts as to whose wastes and
what wastes were disposed of at
a particular site is tedious, com-
plicated and uncertain.”'®

Defenses to Liability

The Louisiana Superfund law lists
three causation-based “defenses” to
liability for cleanup costs, i.e., where
the damage was caused solely by an
act of God, an act of war or the act or
omission of a third party unrelated to
the defendant.” These defenses are of
extremely limited value. Further-
more, the courts have rejected certain
traditional “equitable” defenses aris-
ing out of real property transactions
which they deemed to conflict with
the liability scheme or remedial goals
of Superfund. These include the doc-
trine of caveat emptor (let the buyer
beware), which would bar a successor
owner who acquired an already con-
taminated facility from recovering any
cleanup costs from the predecessor
owner, and the defense of “unclean
hands,” which would prevent one PRP
from obtaining contribution for
cleanup costs from other PRPs who
also caused pollution at a waste site.2°

However, the list of statutory de-
fenses clearly was not meant to be ex-
clusive and many other defenses to
liability may be asserted in private cost
recovery actions brought under the
Act. Some legal defenses that may be
raised in a private cost recovery action
are:
P The action is time barred;
» The plaintiff agreed to release and/
or indemnify the defendant against fu-
ture environmental claims;?
» The defendant is not a PRP since it
has not received a demand for remedi-
ation from DEQ;®
» The defendant, a parent company,
is not liable for the waste disposal ac-
tivities of its wholly-owned subsidiary,
since plaintiff has not demonstrated
that it is appropriate to pierce the cor-
porate veil;*
P There has not been any release into
the environment, e.g., the spill of a
hazardous substance onto the con-
crete floor of an enclosed manufactur-
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ing plant which does not leave the
building;
» The plaintiff has not incurred “re-
medial costs” as defined in the statute;
» The statute does not impose retro-
active liability, i.e., it does not impose
liability for either conduct that was en-
gaged in by a defendant or costs that
were incurred by a plaintiff before the
statute was enacted (or amended to
create new liabilities);®
P The action must be stayed pending
completion of alternative dispute res-
olution procedures which were agreed
upon by the parties;*® and
P The plaintiff’s claims are barred un-
der the doctrine of res judicata.”
Some of the factual defenses which
may be asserted by a defendant are:
» The defendant never owned, oper-
ated or leased the facility or site in
question;
» The defendant’s waste is not a haz-
ardous substance;
» The defendant’s waste was not sent
to the site;

CLA, has an important effect on the
reach of the statute since leaks from
underground gasoline tanks are a
common environmental problem at
gasoline service stations throughout
the country. In Wilshire Westwood
Associates v. Atlantic Richfield Corp.,
881 F.2d 801 (9th Cir. 1989), the
court held that the cost of cleaning up
a leak from a gasoline tank was not
recoverable under CERCLA because
a “hazardous substance” was not in-
volved. The court interpreted the pe-
troleum exclusion to include leaded
gasoline even though it contained
standard industry additives, such as
benzene and lead, which are specifi-
cally listed in the table of hazardous
substances issued by EPA under
CERCLA X

A second exclusion from liability,
and a tribute to banking industry lob-
byists, was originally added by the
Legislature in 1990 and expressly
made retroactive. Now cast as a “de-
fense,” it protects secured lenders

The term “hazardous substance” now includes
over 700 substances, and the definition of a
“pollution source” embraces any site or location
where a hazardous substance may be found.

P The defendant’s waste is no longer
present at the site (for example, it was
burned by the landfill operator, re-
claimed or transshipped to another
disposal site);

» The defendant’s waste is insignifi-
cant to the need for remedial work at
the site;® and

P The remedial action taken by the
plaintiff was not “reasonable” or
“cost-effective.”®

Exclusions

There are two exclusions from lia-
bility in the Act. First, the term “haz-
ardous substance” specifically does
not include petroleum, natural gas or
synthetic gas of pipeline quality.® This
so-called “petroleum exclusion,”
which is copied verbatim from CER-
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who acquire title to contaminated
property through a dation en paiement
or foreclosure from becoming liable
for cleanup of the property by virtue
of their ownership.*To claim the ben-
efit of this protection, however, the
party must not have caused the release
or have known that the property con-
tained a hazardous substance at the
time it perfected its security interest.
This provision also applies to persons
who acquire contaminated property
through inheritance or who manage
such property for the purpose of ad-

ministering an estate or trust.

Allocation of Liability Among PRPs

The allocation of shares of liability
among responsible parties is a major
issue in Superfund litigation. Ironi-

cally, however, the statutes provide lit-
tle or no guidance on what factors the
courts should use to decide this issue.

The prevailing view under CER-
CLA is that all defendants who meet
the criteria for liability under Section
107 are jointly and severally liable to
the government, unless a defendant
can prove that there is a reasonable
basis for apportioning the harm.
United States v. Chem-Dyne Corp.,
572 F. Supp. 802 (S.D. Ohio 1983).
On the other hand, it is reasonably
clear that the doctrine of joint and sev-
eral liability does not apply in private
cost recovery actions. Even before
Congress amended CERCLA by cre-
ating a statutory right of contribution
and directing the courts to use “equi-
table factors” to apportion liability
among PRPs, courts held that liability
among PRPs is not joint, but only sev-
eral. See, eg., United States v. Conser-
vation Chemical Co., 619 F. Supp.
162, 229 (W.D. Mo. 1985)(“[n]o tort-
feasor can be required to make contri-
bution beyond his own equitable share
of the liability”).

Under the Louisiana Superfund
law, each defendant is only responsi-
ble for his “proportionate contribu-
tion” to the site remediation costs, re-
gardless of who the plaintiff is in the
cost recovery action — the state of
Louisiana or a private party. The ap-
portionment of liability scheme in-
cludes the Chem Dyne formulation,
but ends with the following significant
caveat:

“... however, any party shall have
the right to establish his propor-
tionate contribution to the site
and his liability shall be limited

to his degree of contribution.”

R.S. 30:2276(F)(emphasis added). A
bill was introduced in the 1991 Regu-
lar Session of the Louisiana Legisla-
ture (House Bill 1178) to eliminate
this important proviso and create ab-
solute solidary liability among PRPs,
but it died in the House Natural Re-
sources Committee.

Neither CERCLA nor the Louisi-
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ana Superfund law state what factors
the courts should use in apportioning
liability among responsible parties.
Some federal courts have used the
comparative fault principles that had
been proffered by Congressman Gore
in a proposed amendment to CER-
CLA which was dropped from the fi-
nal bill, the so-called “Gore amend-
ment” factors, to apportion liability
among PRPs, to wit:

P The ability of the parties to demon-
strate that their contribution to a dis-
charge, release or disposal of a hazard-
ous waste can be distinguished;

P the amount of hazardous waste in-
volved;

» the degree of toxicity of the hazard-
ous waste involved;

P the degree of involvement by the
parties in the generation, transporta-
tion, treatment, storage, or disposal of
the hazardous waste;

P the degree of care exercised by the
parties with respect to the hazardous
waste concerned, taking into account
the characteristics of the hazardous
waste; and

P the degree of cooperation by the
parties with federal, state or local offi-
cials to prevent harm to the public
health or the environment.

United States v. A & F Materials Co.,
578 F. Supp. 1249, 1256 (S.D. Il
1984). See, also, United States v. Mon-
santo Co., 858 F.2d 160, 172 (4th Cir.
1988)(rejecting volume alone as a ba-
sis for apportionment without a show-
ing of the relationship between vol-
ume and harm at the site).

Courts are wise to reject volume as
the sole criterion for allocating shares
of liability among responsible parties,
particularly in light of the expansive
definition of what constitutes a “haz-
ardous substance” and the jurispru-
dential rule that any concentration of
a hazardous substance in a party’s
waste is sufficient to trigger liability
under Superfund.* However, further
guidance is needed from the lawmak-
ers to achieve greater faimess and uni-
formity of results in this important
area of the law. Until that day comes,
cost allocation will continue to be a
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major battleground in Superfund liti-
gation and the courts will have wide
discretion to use whatever factors
seem “equitable” at the time or may
be suggested by ingenious lawyers and
their environmental experts in this
high stakes game under Superfund.®

Procedural Obstacles to Suit

There are some “procedural” as-
pects of the Louisiana Superfund law
which make it unattractive to private
party plaintiffs.

In particular, private cost recovery
actions may be filed only by statutorily
responsible parties, as enumerated in
the Act, who have been ordered to
undertake remedial action at a site by
the Louisiana Department of Envi-

ronmental Quality (DEQ) or EPA.*.

Furthermore, before he has any right
to sue other responsible parties under
the Act, the plaintiff must agree to
clean up the waste site. If DEQ is the

Practical Guidance on
Litigating Private Cost
Recovery Actions

Forum Selection and
Other Remedies

Unless there is a compelling reason
to litigate in state court, private cost
recovery actions should be brought in
federal court. This can be accom-
plished by joining a cost recovery
claim under CERCLA §107(a) with
a similar claim under the Louisiana
Superfund law, since the key element
for establishing liability, i.e., the re-
lease or threatened release of a haz-
ardous substance into the environ-
ment, is the same under both statutes.
The United States district courts have
exclusive original jurisdiction to adju-
dicate CERCLA claims without re-
gard to the amount in controversy, and
have supplemental jurisdiction over
any pendent state law claims.

The Louisiana Superfund law lists three
causation-based “defenses™ to liability for

cleanup costs. . . .

lead agency for the site, the plaintiff
also must obtain its approval of a “plan
for remedial action” (i.e., cleanup
plan) before suit can be filed.*

Anyone who has had the misfortune
to become involved with contami-
nated real estate and received an or-
der from government regulators to
“undertake remedial action” knows
that it may take years to develop a
cleanup plan, and longer still to nego-
tiate a consent agreement with the
government and the major PRPs to
undertake remediation of a waste site.
It is not reasonable to deny a party
access to court until these activities
have been completed.

The procedural obstacles to filing a
private cost recovery action under the
Louisiana Superfund law are not in
the public interest and should be elim-
inated.

There are two very important rea-
sons why the plaintiff in a private cost
recovery action should invoke the fed-
eral statute. First, a private cost recov-
ery action can be commenced much
sooner under CERCLA than state law
since prior governmental approval of
a remedial plan is not required.® Fur-
thermore, the right to obtain declara-
tory relief, and thus settle quickly the
issue of liability for remediation of
contaminated property, is expressly
granted by CERCLA.*®

A second, and not so obvious, reason
to assert the federal statutory claim
is that the principles of liability are
reasonably well established under
CERCLA. The case law on the rights
of private parties under Section 107
of CERCLA, and for indemnification
and contribution under the law of con-
tract or tort, has evolved rapidly dur-
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ing the past ten years. There are liter-
ally thousands of reported federal
cases dealing with these issues.** In
contrast, there are few reported cases
interpreting the cost recovery provis-
ions of the Louisiana Superfund law.*
Given the ambiguous terminology in
several of the Louisiana statute’s ma-
jor provisions, and the inherent vagar-
ies of litigation, a private party plaintiff
will usually be on surer ground if the
case for recovery of cleanup costs is
predicated on both federal and state
Superfund statutes.

In pollution damage cases, plain-
tiff’s counsel should consider the sub-
ject of contractual and common law
rights arising out of real property
transactions. Contracts, deeds, or
other instruments transferring title or
possession to real property may allo-
cate or transfer environmental liabili-
ties between the parties, such as an
indemnification agreement in the
event contamination is discovered on
the property. Leases and loan
agreements may allocate or create
new liabilities, such as a lessee’s
agreement not to bring hazardous
substances on the property, or a bor-
rower’s agreement to manage and dis-
pose of all hazardous waste properly
in accordance with environmental
permits and applicable laws and regu-
lations. Although liability to the gov-
ernment may not be avoided by means
of indemnification, hold harmless
clauses or similar contractual devices,
such agreements are effective and
binding as between the parties.*?

The remedies available under com-
mon law causes of action (such as
strict liability, negligence, fraud, tres-
pass and redhibition) also should be
carefully researched since they may
far surpass those available under Su-
perfund laws.® In short, all possible
.avenues of relief (and defense) should
be considered in the context of Su-
perfund litigation. Any state law
claims or defenses that a party has
against an opposing party may be liti-
gated in the federal Superfund action.

s
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Timing Considerations

The prospective plaintiff in a cost
recovery action must weigh carefully
the advantages of early litigation
against the risks of inviting toxic tort
suits by neighbors and the possible ad-
verse impact that such litigation can
have on government administrative
proceedings or enforcement suits.

The filing of a private cost recovery
action in reference to a polluted site
and the attendant publicity sur-
rounding such suits may incite private
parties living near the hazardous waste
site or adjacent landowners to file

be allocated among the responsible
parties, also will probably have a direct
bearing on the future course of any
government proceedings involving the
site, whether or not the doctrine of res
judicata legally would preclude reliti-
gation of those issues.

All things considered, it is usually
best for responsible parties to clean
up waste sites first and, if necessary,
bring suit later to establish liability
and allocate shares of responsibility
for cleanup costs.* Given the large fi-
nancial outlay usually required to
clean up contaminated properties,

The allocation of shares of liability among
responsible parties is a major issue in Superfund

litigation.

toxic tort suits in an attempt to recover
for alleged personal injuries and prop-
erty damage. Furthermore, informa-
tion developed during the cost recov-
ery action, including the public health
hazards and migratory potential of
toxic wastes that were dumped at the
site, may provide critical evidence to
plaintiffs” toxic tort lawyers which
makes it easier for them to win their
cases. It is not unusual in cost recovery
litigation, particularly as regards the
issue of how to allocate shares of re-
sponsibility for cleanup costs among
the parties, for one company to over-
state the significance of another com-
pany’s waste at the site.

On the government side of the
equation, aggressive prosecution of
private cost recovery actions may edu-
cate government personnel regarding
the role your client played at a waste
site, or assist justice department attor-
neys, who might otherwise lack the
time or financial resources, in bring-
ing enforcement actions seeking lit-
eral compliance with government
cleanup demands. The judicial rulings
in a private cost recovery action, cov-
ering such matters as whether a par-
ticular defendant ever sent waste to
the site and how cleanup costs should

and the inherent difficulty of allocat-
ing shares of liability among poten-
tially responsible parties, it is some-
times not possible to postpone cost
recovery litigation among PRPs until
waste sites have been remediated.
However, “interim” cost allocation
agreements have been used success-
fully for this purpose.

Each participating company agrees
to pay a specified percentage of the
cleanup costs, on an interim basis. The
interim cost allocation agreement is
nonbinding and the parties to the
agreement expressly reserve their
rights to sue each other, and/or other
PRPs, and to have a court decide all
liability and allocation issues after the
remedial work has been successfully
completed. If a party is later found not
to have any liability, it should be able
to recover all of its past expenditures
from the parties who are adjudged lia-
ble, as well as the litigation costs and
reasonable attorneys’ fees necessary to
prosecute the cost recovery action.
This procedure works well if a suffi-
cient number of responsible parties,
including the major PRPs, are able to
agree on an interim arrangement (and
allocation formula) to fund the neces-

" sary remedial action at the site.®
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which fully articulates the procedures
with which either a private or public
agency must comply. Private adop-
tions and “intrafamily” adoptions®are
also treated in separate chapters of Ti-
tle XII.> Gone are the major mine-
fields for the practicing lawyer, like
whether a notarial act of surrender
will suffice* or which sorts of putative
fathers must be given notice and an
opportunity to be heard in opposition
to a proposed adoption.’

New Safeguards for
Surrenders

There are three new features of Ti-
tle XI which reinforce the historic re-
quirement of Louisiana law that a par-
ent must execute his or her surrender
for adoption voluntarily and with full
knowledge of its consequences.® What
traditionally has distinguished an
agency adoption from a private adop-
tion (and thus justified the presump-
tion that an agency surrender is irrevo-
cable upon execution) is that skilled
agency casework specialists have pro-
vided prebirth counseling for birth
parents.” Such counseling can insure
that the birth parent comprehends all
options, including adoption, will be
prepared for the emotional wrench of
giving up the child, and will be made
fully aware of the legal and psycholog-
ical consequences of signing the act of
surrender. New Article 1120 requires
that prior to the execution of a surren-
der, the birth mother must attend a
minimum of two counseling sessions
with a trained, licensed mental health
counselor. An affidavit of compliance
executed by the counselor must be
attached to the act of surrender.

The birth father is authorized to
waive such counseling. Certainly the
empirical data supplied by appeals
confirm that birth fathers are far less
likely to file later challenges alleging

involuntariness or lack of knowledge

of a surrender’s effect. At least insofar -

as infant adoptions are concerned, the
_ very real physiological differences be-
tween the roles of mothers and fathers
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during pregnancy and delivery offer
sufficient justification for deeming fa-
thers less vulnerable to overreaching
than mothers.?

Second, new Article 1121 requires
that counsel for the surrendering birth
parent must execute his or her own
personal affidavit that the nature of
the surrender has been fully explained
and that the parent appeared to un-
derstand the explanation. Under prior
law,? the birth parent was required to
make a similar declaration in the sur-
render that he or she had received
such legal counseling. The purpose of
requiring the lawyer’s attestation is
not to restrain inadequate lawyering
(though if that is prevented in even
one out of a thousand cases it would
be worth it) but to create an additional
piece of documentary evidence which
can further insulate a properly ob-
tained surrender from a later claim of
fraud or duress. This new Article also
requires that the surrendering birth
parent be given a copy of the surren-
der as executed. ’

promises that the surrender in any
type of adoption is not subject to an-
nulment except upon proof of duress
or fraud. Under the prior law, only
surrenders in agency adoptions were
considered irrevocable upon execu-
tion. In contrast, the private adoption
surrender was subject to the problem-
atic 30-day window of time in which a
parent could file a notice of opposi-
tion. As the court’s lengthy opinion
in In re J.M.P."well illustrates, it has
never been entirely clear what sorts of
claims, other than fraud or duress,
that a birth parent might successfully
assert within this period. Would a
change of mind (or heart) be enough?

By providing additional safeguards
to insure that the birth parent has re-
ceived both psychological and legal
counseling about the consequences of
giving up a child for adoption and by
unambiguously spelling out the conse-
quences of a surrender in the form,
the hazards of a successful fraud or
duress claim have been greatly dimin-
ished, if not eliminated entirely. New

The clear trend throughout the country is toward
achieving finality of issues in adoptions as early as

possible.

Third, a fill-in-the-blank form
which meets all of the requirements
for a presumptively valid surrender is
included in new Article 1122. Prepar-
ing a legally sufficient surrender is not
an occasion for creative innovation.
There are words of art in adoption
surrenders, such as “rights perma-
nently and irrevocably terminated”
which are as pivotal as “pay to the
order of.” While, of course, an attor-
ney is free to draft his or her own
surrender documents based upon
what are now clearly articulated re-
quirements, the form should at least
be useful as a “fail-safe” checklist.

Finally, if the requirements for the
contents and for the processes of se-
curing a surrender of parental rights
have been followed, Article 1142

Article 1148 further provides that no
action to annul a surrender can be
brought for any reason after 90 days
of its execution or after a decree of
adoption has been entered. The clear
trend throughout the country is to-
ward achieving finality of issues in
adoptions as early as possible.!! As our
own Supreme Court has described the
need for special finality rules in adop-

tions:

If the hearing is scheduled and
conducted at the normal pace of
other civil proceedings, the child
often will have become psycho-
logically attached to the adoptive
parents before the hearing and
cannot be returned to his biologi-
cal parent without subjecting him
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Frequently, the facts necessary to
prove liability are available from pub-
lic sources, including PRP responses
to government “information re-
quests,” or through a careful internal
investigation of the plaintiff’s own rec-
ords and interviews of its current or
former employees.

Once suit has been filed, counsel
for plaintiff must keep control over
the case and prevent it from becoming
bogged down in defense motions and
inordinate discovery requests. This
can be accomplished by obtaining a
case management order which in-
cludes reasonable motion and discov-
ery deadlines. The case management
order not only should limit the time
in which discovery may be taken, but
also should require coordination
among the various defendants so that
they are required to serve joint discov-
ery requests and take only one round
of depositions of fact and expert wit-
nesses.

For its part, the plaintiff should
make intelligent use of the discovery
tools by focusing on what is truly es-
sential to prove its case or refute sub-
stantial defenses. Again, good strate-
gic planning and mastery of the case
from the perspective of the plaintiff
and its witnesses will lead often to the
conclusion that very little discovery is
needed by the plaintiff to prepare the
case for trial. A frequently overlooked
point is that the plaintiff’s case is usu-
ally won or lost on the strength of its
witnesses, not by what the defendants
have to say. The time spent in prepar-
ing the witnesses who will tell plain-
tiff’s story to the judge and marshal-
ling the evidence to be used in its
case-in-chief is usually the most im-
portant time that plaintiff’s counsel
will devote to the case.

The plaintiff also should take advan-
tage of various procedural motions to
cut through sham defenses and expe-
dite the matter for trial. These include
a motion to strike affirmative de-
fenses, a motion for full or partial
summary judgment on liability or
remedy issues and a motion for a
“scheduling order” under Rule 16 of
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the Federal Rules. The scheduling or-
der may cover a wide range of matters,
such as an advance ruling from the
court on the admissibility of evidence
at trial, reference of particular issues
toa magistrate or master, and the or-
der of proceedings at trial. Plaintiff,
for example, may want bifurcation,
with the issue of liability tried first, if
a favorable decision on liability would
probably result in a settlement and
save the client money.

Another very important vehicle to
streamline the case for trial is the final
pretrial order. Plaintiff has the task of
preparing a draft pretrial order and
circulating it among defense counsel.
This should be viewed as an opportu-

motion for summary judgment, where
the party either knows it has a valid
defense or believes that the plaintiff
lacks sufficient evidence to prove that
it is liable. For example, a generator
defendant is entitled to summary
judgment if the plaintiff cannot pro-
duce credible evidence that its waste
was sent to the disposal site.*® Al-
though not required to prove what dis-
position was made of its waste to ob-
tain summary judgment, the
defendant may wish to file supporting
affidavits of operational or records
personnel which affirmatively show
that it never used the waste site in
question. Probative documentary evi-
dence may also be available — includ-

All things considered, it is usually best for
responsible parties to clean up waste sites first
and, if necessary, bring suit later to establish
liability and allocate shares of responsibility for

cleanup costs.

nity to narrow the issues for trial and
educate the judge on the weakness of
the defense, not as a burden or empty
formality. By the time the case has
reached the stage of pretrial order
preparation, the parties should be able
to limit sharply the contested factual
and legal issues for trial. What if op-
posing counsel refuses to stipulate to
well-established facts or the admissi-
bility of documents (and trial exhibits)
which would simplify the trial or avoid
unnecessary proof? Or will not agree
to eliminate frivolous or factually un-
supported defenses? Or engages in
similar delaying tactics? Counsel for
the plaintiff should set up a pretrial
conference with the trial court and re-
quest appropriate relief. Judges take a
dim view of litigants who are unwilling
to cooperate in reasonable efforts to
simplify a case for trial or who are less
than candid in their dealings with the
court and opposing counsel.

A defendant also should be alert to
the possibilities of early termination
of cost recovery litigation through a

ing waste disposal files, financial rec-
ords and facility access records, such
as gate entry logs, move tickets, etc.
— which effectively rule out any waste
shipments to the disposal site in ques-
tion.

Conclusion

A badly drafted and hastily enacted
statute,” Superfund has nonetheless
had a profound impact on how indus-
try and government manage their
wastes and where they send them.®
The law also has provided strong in-
centives to purchasers, developers and
lenders to carefully investigate real es-
tate or a business for potential envi-
ronmental problems before making a
purchase or an acquisition.®

However, Superfund was not aimed
at either preventing new chemical
waste dumps or encouraging environ-
mental due diligence in connection
with the purchase of real property or
acquisition of a business. Rather, the
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chief purpose of the law (or so the
courts have held) was to clean up old
waste sites, which were the legacy of
past and largely unregulated waste
disposal practices, by imposing a harsh
regime of retroactive and strict liabil-
ity on a broad class of parties who
were connected with the site.

Whatever the critics have said
about Superfund —- and it has been
the subject of continuing controversy
and criticism for more than a decade
— the law apparently is here to stay.
With the enactment of SARA in 1986,
Congress greatly expanded the origi-
nal Superfund law, along with EPA’s
bankroll to implement the program.5
The states, including Louisiana, re-
sponded to these developments by en-
acting their own “Baby Superfund”
laws throughout the country. What is
more, the demand for costly remedia-
tion of old waste sites not only will
grow as more sites are identified, but
also may intensify as society develops
the technical ability to detect and
quantify ever small concentrations of
waste in the environment and the
public health implications of environ-
mental contamination become better
understood.

Mercifully, private parties who are
confronted with the potentially devas-
tating liability of cleaning up old or
new waste sites can obtain relief under
the cost recovery provisions of CER-
CLA and the Louisiana Superfund
law. They are entitled to sue other
responsible parties to recover past ex-
penditures (or for contribution to-
wards the costs of cleaning up the
site), obtain declaratory relief for fu-
ture site remediation costs and also
recover their litigation costs and rea-
sonable attorneys’ fees.

However, private cost recovery ac-
tions do not offer a sure-fire remedy.
Even if the potentially liable parties
can be identified and have financial
assets that are worth pursuing, the
plaintiff has the burden of proving lia-
bility and convincing the judge that
the relief claimed is reasonable and
proper. The ability of skilled defense

counsel to defeat or diminish such
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claims should not be underestimated,
especially in private cost recovery liti-

ation where the government is not
the plaintiff and neither side has any
particular advantage.

The lesson learned from both pros-
ecuting and defending these lawsuits
is that neither side is ever assured of
victory. However, the successful liti-
gant is usually the one whose counsel
has a clear vision early in the case of
what must be done to prosecute or
defend the lawsuit and is best pre-
pared to accomplish the litigation ob-
jectives through mastery of the facts,
adroit use of the available procedural
tools, and knowledge of the applicable

law.
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